UK company law in its arguably insular shareholder-focused framework, has come under questions of fitness for purpose 1 in the continuing litany of corporate malpractices and scandals 2 since the 1992 resolve to reform corporate governance.
Shareholder primacy is a narrow and limited premise for company law, as it does not take into account the reality that (a) the economic organisation of the company is made up of many more parts than its 'Board' or shareholders 18 and (b) the societal institution that is the corporation serves multifaceted purposes and carries out activities that have impact beyond creating shareholder returns. 19 The focus on shareholders as the residual claimants of the company may work in a micro-economic model of a small private company, 20 but fails to capture a more complex web of relationships a company can have with other parties that contribute productive capital of different types to the company. Moreover, the gaps and limits in the shareholder primacy ideology can be exploited, culminating in sub-optimal and malpractices in the corporate sector that have social consequences. For example, publicly listed companies are often put under pressure to generate quarter-on-quarter share price returns in order to be aligned with their institutional shareholders' interests, resulting in corporate short-termism which could sacrifice long-term investments in a company in order 18 Many commentators have pointed out that even taking the nexus of contracts view of the company, there are many suppliers of productive capital into the organisational framework and undue focus on shareholders obscures the firm-specific commitment of capital made by other stakeholders whose interests are not as protected. For eg see Margaret Blair, Ownership and Control: Rethinking Corporate Governance for the Twenty-First Century (Brookings Institute 1994); Arturo Capasso, 'Stakeholder Theory and Corporate Governance: The Role of Intangible Assets' at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=610661 arguing that a resource-based view allows us to more clearly see the extent of committed productive capital other stakeholders offer the company. 19 The sum of the corporation is often greater than its parts, and to an extent the collective entity of the company, or 'the real entity' interfaces with society (in the form of interdependencies, positive and negative externalities and philanthropy), and politics (eg in the form of political donations) in such a way that the corporation should not merely be treated as an internalised private bargaining phenomenon. See to boost immediate term earnings and share price. 21 Corporate short-termism can produce undesirable social consequences if the long-term wealth creation potential of companies are undermined. 22 In the global financial crisis 2007-9, shareholder pressure has been recognised to be influential upon a bank's excessive risk-taking 23 profile or misconduct in aggressive misselling. 24 Excessive risk-taking has ultimately culminated in stress or failure for certain banks while mis-selling has cost banks in severe regulatory fines. 25 Banks and financial institutions' narrow-minded concerns for shareholder wealth maximisation are pitted against the social externalities of financial system disruptions and instability, consumer losses and loss of trust. 21 Corporate short termism, such as reducing employment expense and research and development investment in order to boost short-term earnings, obscures long-term thinking for the company and in due course could prove destructive for the long-term wealth creation role of the corporate economy Further, the protection of shareholders' interests often drives companies to organise themselves in group structures in order to partition assets and responsibility for wrongdoing, 26 therefore leaving the victims of corporate externalities to very limited redress. 27 In companies with controlling shareholders, we also observe that such shareholders have been able to marginalise minority shareholders' and stakeholders' interests while extracting benefits from the company. 28 The BHS scandal 29 in the UK which formed a major part of the context for the Parliament's Inquiry 30 into the state of UK corporate governance is an example of excessive wealth transfer by the controlling shareholder at the expense of the company's pension savers and pensioners. It is also well-known that shareholder value is boosted by cutting cost, usually at the expense of employee wages, working conditions or benefits. 31 A case can be made for linking short-termist, ethically questionable and distributively unjust corporate behaviour to the apparent legitimating ideology of shareholder primacy. Indeed, the embrace of shareholder primacy has increasingly subverted the positive elements of a capitalist economic system now dominated by the economic activities carried out under the corporate form. Economic Review 807. 27 Often transnational corporations use thinly capitalised subsidiaries to undertake risky overseas operations so that the other corporate members of the group will be immune from the losses suffered by that subsidiary. The shifting of liability onto the parent company, a process called 'lifting of the corporate veil' is highly difficult to achieve in UK civil litigation, see Adams v Cape Industries [1990] The embrace of shareholder primacy in company law has become systemically disempowering and marginalising for other productive capital in an economic system that is channelled through the corporate form, such as the intellectual and human capital of employees, reputational capital conferred by the corporation's community, financial markets, media etc, loyalty capital committed by customers, users etc, firm-specific capital such as committed by dedicated suppliers and other forms of capital which could be tangible or intangible resources that the corporation draws upon for its business success. 32 This is because advantage has been taken of the entrenched imbalance in company law in favour of shareholders, and business and corporate practices have been developed along that line, instead of being characterised by restraint or efforts taken to ameliorate such imbalance. Where company share prices have been maintained at high levels over the last couple of decades, real wages have not increased by comparable levels. 33 Where utilities have been privatised to provide more competition and choice for consumers, key negative headlines revolve around excessive executive pay and continued uncompetitive and high levels of utilities bills experienced by customers. 34 Even if the open-ended commitment of shareholder capital is valuable for the efficient organisation of the company, the law does not need to take the rather extreme position of only enrolling shareholder rights and powers in company law. This imbalance has allowed exploitative practices that benefit shareholders in terms of insulation from responsibility and favourable distribution, raising questions as to the ethics of such practices, which are now referred to as the 'unacceptable face of capitalism'. 35 The embrace of shareholder primacy has also produced contrary ramifications to the raison d'etre of incorporation, which is to provide a long-termist outfit for the protection of productive activities sustained by investment capital, 36 37 Rather, the corporation is a place for extraction of shortterm value that can be carried out by those legitimately in power, i.e. executives in the form of excessive levels of pay 38 and shareholders in the form of dividends or capital return or redemption, even if such wealth transfers exceed the company's profits, 39 or depletes the company's long-term investment capital 40 or cash buffer that can be useful to withstand times of stress. 41 We submit that the shareholder primacy-based modern corporation has developed many faces of flawed capitalism which has now put into doubt the social legitimacy of the modern corporation 42 as well as the capitalist economic order. 43 
The Need for Company Law Reform for Re-orientation towards a Stakeholder Conception of the Company
It is time to recognise the negative distortions in company law that entail from shareholder primacy and embrace a case for reform. Indeed we argue that the foundational economic conception of the company as a 'nexus of contracts', 44 an internal web of transactional arrangements which is taken 'off the market', produces the 'market failure' of imbalance of negotiating power among the 'nexus'. Such market failure is brought about by agency-based economics 45 which narrowly focuses on shareholders and directors, and is echoed in company law. Hence, company law has itself produced distortions, distributing much of the internal political power within the company to the Board and shareholders in such a way that marginalises stakeholders' positions within the firm, forcing stakeholders to maintain relationships with companies outside of the inner circle of corporate governance. We suggest that the distortions in corporate governance legitimated by shareholder primacy 46 lie at the root of many corporate malpractices and scandals, as many of these are only possible due to the apparently legitimate exploitation of power within the firm.
These imbalances are unlikely to be corrected unless company law intervenes to redress them, therefore ideologically reforming itself. Thus, we disagree with critics who oppose reform implications from 'stakeholder theory' on the basis that excessively heavy lifting is required for such company law reform. 47 We do not think that any legal reform should only be non-disruptive and minimal, especially since the level of social cost associated with corporate malpractices is rather significant. The failure of BHS in 2016 for example has entailed the loss of about 11,000 jobs, not to mention stranded suppliers and other service providers. 48 We believe that insufficient attention has been given to operationalising such a stakeholder conception in company law, and critics who argue that stakeholder theory does not work have not engaged with exploring the design of frameworks to make it work. In this (Greenleaf Publishing, Sheffield, 2015) ; Steffan Roth, 'Free Economy! On 3628800 Alternatives of and to Capitalism ' (2015) respect, this article seeks to start the journey of considering how a stakeholder conception of the company can be operationalised in company law, in the Sections that follow.
We do not agree that enrolling stakeholders, which are diverse groups would necessarily be disruptive for existing legal structures, create confusion for directors' duties and the corporate objective, and cause the management of the company to descend into the realm of an impossible and dynamic chaos as directors quietly exercise their powers unaccountable to any of the warring factions of stakeholders. 49 Legal reform necessitates adaptation to change and what we propose should not result in the disorderly doomsday picture suggested above. We also do not believe that relying on companies to inculcate stakeholder consciousness as a soft form of business or management ethics 50 is sufficient, 51 as there are no consistent or fundamental motivations for companies to do so across the board, and whether stakeholders can bring their pressure to bear will depend largely on the political economy context relating to particular industry sectors. 52 In other words, we argue that reforms to company law to redress the imbalance of interests and power entailing from the ideological and legal embrace of shareholder primacy is necessary and possible. These are unlikely to arise out of self-governance and self- 49 John Argenti, "Stakeholders: The Case Against" (1997) 30(3) Long Range Planning 442; * E Sternberg, correction. We also believe that such reforms are key to addressing poor internal culture and ethics in companies, and their outward-facing behaviour.
Before we turn to the key aspects of company law reform we propose, we seek to address arguments in principle that may not support such reforms. For example, one may argue that the issues that affect the social legitimacy of the company, such as corporate responsibility for externalities and imbalances in wealth distribution are matters for external regulation. This can be seen in the introduction of the Corporate Homicide and Manslaughter Act 2007 which now has the potential to inflict criminal liability upon companies that cause injury or death to persons they owe a duty of care to. Further externalities relating to health and safety or the environment are better dealt with under precise regulatory obligations. 53 Distributive issues may be dealt with by reforms in employment law, tax law etc. Hence it can be argued that shareholder primacy does not support an imbalanced company law, but that it constitutes much of company law as other stakeholder related issues are more effectively dealt with elsewhere. 54 Next it can be argued that shareholders are to behave as 'enlightened shareholders' and 'stewards' of savers' capital invested in companies. 55 Hence, shareholder primacy is more benign than is suggested above, and is able to accommodate holistic notions of corporate performance for the long-term. The due consideration of stakeholder interests is necessary to ensure the company's long-term success, and so there is no need to take the view that pursuing shareholder primacy necessarily diverges from stakeholder interests. 56 Further, it may be argued that the internal culture and ethics of a company is not a matter that can be addressed by company law. Company law can only provide a framework for the distribution of power in decision-making in the company, but the leadership of the company, group/sub-group leadership within a company, its norms, habits and people overall make up 53 Christopher M Bruner, "Power And Purpose In The "Anglo-American" Corporation" (2010) 50 Virginia Journal of International Law 579. 54 Above. 55 The enlightened shareholder value model purports to support shareholder primacy on the basis of their 'long-termist' and 'holistic' interests, being assumed to align with many stakeholders' interests, the unique culture of a company which sustains its business enterprise and its social footprint. 57 One cannot be overly prescriptive about such internal organisational matters.
We address the above in turn.
First, although external regulation may address the issues of distribution of liabilities and outcomes, this supposes that state-based agencies are best placed to act in the representative interests of certain stakeholders. In some cases, we agree this is the case, such as in some aspects of environmental regulation where the environment cannot have a 'voice' and the coherent public interest in environmental protection makes it both effective and efficient 58 for state-based agencies to regulate certain corporate conduct and impose regulatory liability. It has also been recognised that an ever-growing landscape of economic life under capitalist and free market principles often necessitates a concomitant growth in 'regulatory capitalism'. Levi-Faur argues that the economic society rests on a bedrock of regulation, a phenomenon known as 'regulatory capitalism'. 59 Regulatory capitalism refers to the existence of governance frameworks that shape economic functioning and protect certain political or social values, representing a landscape where economic functions and needs are facilitated, and where distributive or social goals are also pursued. Braithwaite 60 supports this by arguing that it is a myth that the laissez-faire nature of markets has been allowed to flourish as such in the ideology of neo-liberalism and deregulation. In fact, he argues that the public character of governance continues to exist extensively and has evolved into a form of regulatory capitalism. The latter half of the 20 th century has seen the rise in the administrative state in western economies such as the US and UK (developments in the welfare and administrative state in the UK arguably having proliferated under the Labour government elected in 1945), 61 testimony to the necessity of regulatory capitalism. Indeed Omarova et al call for increased corporate regulation to be seen as necessary and socially acceptable to address many of the corporate ills we see today. 62 However, we do not think that all stakeholder interests can or should be subject to protection only by way of regulatory standards and enforcement. Some stakeholder interests may be at such a scale that does not amount to a public interest concern, 63 and further we cannot assume that regulatory agencies always act as 'protectors' of the public or groups of the public. They may be subject to failings such as capture, 64 or pursue their own agendas that do not necessarily dovetail with certain stakeholder needs. 65 There is no reason why stakeholders should not be provided with protection that can be actionable in private enforcement within company law.
We argue that company law, which already deals extensively with the shareholders (general meeting) -directors (the Board) relationship, is well-placed to provide frameworks for stakeholder relations with the company too. Many stakeholders make firm-specific commitments that are long-termist and ongoing, 66 and would benefit from the establishment of principles for a relational framework within and not just with the company. The emphasis on developing only shareholders' procedural rights, powers and justice is not justifiable. Further, as company law inherently supports the checking and balancing of power, by subjecting directors to monitoring and accountability, it is an anomaly not to subject shareholders' rights and powers to more controls and balance. 67 Hence, reforms in company law that cater for a wider stakeholder conception could ensure that the interests of any one powerful group may be effectively balanced. We argue in support of such reforms to enhance stakeholders' positions and power in a company, as we believe these will relate ultimately to the substantive outcomes of fairer distribution of responsibility and wealth, mitigation of externalities and improved corporate practices and ethics. Next, the abstract 'enlightened' shareholder does not reflect the reality of many shareholder groups, 68 and it is almost facetious to suggest that the abstract notion encompasses the real needs of stakeholder voice. Besides, the Financial Reporting Council (which administers the Stewardship Code for institutional shareholders who have signed up to it) report cosmetic levels of 'stewardship' behaviour that need to be improved. 69 Finally, company law has a role in the internal ordering of corporate relations, and is especially relevant as the imbalances that prevail in our current ideology and system of corporate governance have already given rise to dysfunctional corporate cultures. 70 Where corporate culture has been recognised to be dysfunctional and not capable of selfcorrection, regulatory interventions have taken place in the form of mandatory securities 71 or financial regulation 72 in order address sub-optimalities in internal organisation or responsibility within the company.
We also argue that reforms in company law in support of a stakeholder conception should not merely be limited to the publicly listed company. The publicly listed company may be perceived to have a wider social footprint. We note recent initiatives that are moving towards compelling the publicly listed company to behave in a more holistic manner within the confines of a shareholder primacy framework. For example, corporate transparency must include stakeholder relations and impact issues. 73 Moreover, private companies are not exactly regarded as being in a realm of complete self-governance just because they do not interface with public securities markets. We observe range of corporate regulation that now targets undesirable and unethical corporate behaviour 74 across the board. Indeed, in private companies, the shareholder primacy ethos can be taken to logical extremes due to the lack of scrutiny by markets and regulators and it seems that policy-makers have become concerned about the abuses emanating from such unchecked behaviour. For example, private equity buy-out funds may take a company from public to private in the name of improving the company's performance and prospects. 75 However what happens often in the opacity of a private company context is significant extractive behaviour by buy-out funds coupled with sophisticated financial engineering that produces skewed distribution in favour of the buy-out fund owners. 76 These taken-private companies may remain large, employ significant numbers of people and have a remarkable social footprint. To allow the extremes of shareholder primacy-based behaviour in these large private companies would result in severe imbalances and injustice to stakeholders. Thus, European legislation has acted to prevent buy-out funds from asset stripping their portfolio companies within the short term. 77 Hence, we believe that the ideological and legal reform of the shareholder primacy tenet in company law is timely and applicable for all companies.
As the social appetite for transforming capitalism grows, 78 company law reform is crucial as it addresses the predominant modern engine for economic activities, the company, and can 74 For example the Bribery Act 2010 that compels all companies to institute due diligence procedures in order to combat bribery and corruption. The Companies Finances Act 2016 also introduces a criminal offence for companies to facilitate decisions of tax evasion. change corporate practices and ethics, therefore directly affecting the shape of the evolving capitalist order that we have today. 79 We propose a blueprint for company law reform consisting of certain key elements in the Sections below, but we recognise that judicial interpretation is needed to flesh out the development and understanding of the nature of and standards for any new obligations introduced. Further there may be detail and ancillary matters that need adjustment which cannot be fully canvassed within the article space. Our blueprint consists of the following key aspects: Section B discusses the introduction of company covenants with stakeholders, supported by corporate transparency. We then discuss the most significant adjustments in company law that should be made pursuant to the new stakeholder conception of company law namely, a new director's duty, enforcement mechanisms against directors and the company, and the scope of shareholder powers as currently provided under company law. These are discussed in Sections B and C. Section D concludes.
B. Covenants with Company Stakeholders
We propose that it should be a best practice for companies to enter into stakeholder covenants with key stakeholders, flanked by an appropriate directors' duty to comply with such covenants if established. It may be queried why this article proposes the use of stakeholder covenants as the main framework for a stakeholder conception of the company, instead of looking to Board representation for stakeholders?
Stakeholder covenants provide a range of options for companies and their stakeholders to structure their relationships, and Board representation could be one of them. Hence we think treating stakeholderism in companies as equivalent to Board representation is too narrow and in some cases inappropriate. For example the lack of financial qualifications on the Co-operative Bank board which had good stakeholder representation nevertheless contributed to its dire capital situation in 2013. 80 Further, Board representation does not sufficiently address stakeholder interests, as it does not address the prevailing power matrix of the general meeting and Board in companies. One of the ramifications of adopting a stakeholder conception of the company would be the recalibration of the balance of powers in the company, and it is argued that the adoption of stakeholder covenants, as argued in this paper, provides a superior and more thorough framework.
First, stakeholder covenants should cover how the company engages with identified groups of stakeholders on an enduring basis. Stakeholder covenants can to an extent be modelled upon the company's constitution, which is a covenant with shareholders. Companies bind themselves to shareholders as a collective body via the company's constitution, which is a contractual document in nature setting out the mutual expectations and responsibilities of 79 JK Galbraith, The New Industrial State (1966) setting out the importance of institutional economics. the company and the general meeting as a whole. 81 This document embodies shareholders' common rights in the general meeting and vis a vis the company, and does not represent any one or group of shareholder interests. On a similar basis, stakeholder covenants can be forged with clearly identified groups of stakeholders with common characteristics, dealing with their common interests and responsibilities as a group, leaving matters of individual relevance to contracts with the company beyond the realm of company law. In this respect the company's constitution, which is essentially shareholders' covenant with the company, would not be the exclusive 'covenantal' relationship that the company forges.
We encourage companies to forge stakeholder covenants with their perceived key stakeholders but we are of the view that these covenants should be pursued as a matter of best practice and not as a matter for mandatory law for now. This is because making it mandatory for companies to forge stakeholder covenants will necessarily entail questions as to who the stakeholders are, what the covenants must contain and what mandatory procedures are to be provided, prescriptive detail that may not necessarily be best legislated at the moment. Nevertheless, we set out below in this article a range of guidance to answer the above questions, such guidance having been derived in part from voluntary developments so far. Mandatory law in this area can be developed at a more mature stage of company-stakeholder relational development where certain common standards or principles are found to be desirable across the board or where certain common 'bargaining' failures need to be addressed.
Identifying Key Stakeholders
In identifying their relevant key stakeholders for the purposes of forging stakeholder covenants, companies are able to avail themselves of different approaches suggested by stakeholder theorists. Stakeholder theorists have offered various approaches to classifying stakeholders, such as Freeman's 82 initial approach of treating 'owners, managers, local community, employees, suppliers and customers' as key stakeholders. Further, one can refer to Donaldson and Preston's approach of identifying whether stakeholders are important for normative, instrumental or descriptive reasons, 83 classification of 'internal', 'external' and 'distal' stakeholders all of which may require different levels of engagement. 84 Mandatory prescriptions would not be able to capture the richness and variety of approaches to stakeholder salience that comprises of (a) the company's perspective of relevance in terms of its strategy, reputation and other priorities; and (b) ground-up perspectives from stakeholder groups in terms of their perceived salience to the company concerned. Further, voluntary organisations 85 that already have established credibility in offering frameworks and standards for corporate responsibility may be able to help companies establish stakeholder identification frameworks and engagement processes. Companies can also engage consultants to help them establish tailor-made frameworks and processes.
Companies should identify and forge stakeholder covenants with their key stakeholders, and to make disclosure of the rationale for establishing such covenants, the number and types of covenants established and their contents, including updates to such covenants on a yearly basis. This can be worked into the yearly reporting obligations for all companies alike, and similar exemptions for small companies in the Companies Act 2006 can continue to apply if such companies have minimal stakeholder footprint. Transparency provides an avenue of public accountability for companies in their stakeholder relations, and such transparency, which is not only relevant to securities markets, facilitates a form of social scrutiny that can give rise to useful 'feedback' to companies and stakeholder groups alike in developing covenantal relations. 86 The disadvantages of introducing mandatory lists or criteria for companies to identify their stakeholders would be that lists are often under or over-inclusive and 'one-size-fits-all' for any company in question. Further mandatory criteria may only introduce incentives for companies to restructure their stakeholder relations in order not to be captured within the 84 86 Such disclosure may be regarded as extending from the existing disclosure obligations imposed on quoted companies under s414A of the Companies Act dealing with stakeholder relations and impact in the directors' Strategic Report. However s414A is worded widely, and even with the Financial Reporting Council's guidance on 'materiality' of such narrative reporting (FRC, Guidance on the Strategic Report (June 2014) at https://www.frc.org.uk/Our-Work/Publications/Accounting-and-Reporting-Policy/Guidance-on-the-StrategicReport.pdf), it can be argued that the standards of reporting can vary greatly due to subjective interpretation of what is required. The reporting of stakeholder covenants is arguably a refinement, becoming more precise and informative. criteria, introducing a cat-and-mouse game detracting from spirited compliance with mandatory obligations. For example, if mandatory criteria for attaining the status of a company stakeholder is a sufficiently long-term of contractual engagement such as in supply relationships or employment relationships, companies may introduce tender tournaments for supply contracts in order to avoid labelling any supplier as a stakeholder, or introduce flexible and non-committal employment arrangements that may not be in employees' interests.
However, we are mindful that companies should especially take into account stakeholders who have made 'firm-specific commitments' 87 to the company as commentators have identified them as a group whose fortunes are highly vulnerable to the company's. Such stakeholders often commit themselves to meet the company's needs or in some way contribute to the company's productive processes in such a way as to become interdependent with the company and therefore vulnerable to the company's fortunes. Dedicated or long-term suppliers of particular goods or services may be an example. Longterm creditors are also an example of this group but they are already slightly better protected in company law. 88 Long-term employees of the company are a candidate for this group too and another example in the social media context could be the loyal users of the social media network.
It may be argued that if stakeholder covenants are a best practice and not as a mandatory obligation, companies would not likely take the initiative to develop stakeholder covenants. This lack of motivation may be due to the cost incurred as first movers in developing such covenants which can then be copied and adopted by other companies. We acknowledge that there may be uptake problems, but the mandatory transparency imposed on companies (not just quoted companies, as suggested earlier) to report on existence (or otherwise) of stakeholder covenants and their contents could create some pressure for companies to justify to their stakeholders any perceived indifference to this issue. Further, companies could also be motivated to take leadership in this area if they perceive a business case or reputational enhancement incentives. Hence, we argue at this stage that we should refrain from mandatorising stakeholder covenants in order to give some time to observe the responses from business practice.
Directors' Duty
Next we recommend that a director's duty can be introduced to support companystakeholder covenants by requiring directors to ensure that the covenants are complied 87 with if established, similar to the existing directors' duty to adhere to the company's constitution. 89 One question that may arise is how such a duty is to be enforced. In the current scheme of things, shareholders individually or collectively would be able to enforce the company's constitution inter se or against the company. 90 Further, the company can take enforcement action against a director who is responsible for not complying with the company's constitution. This is however subject to the general meeting's approval of the nonadherence, 91 or majority vote at the general meeting by way of ratification. 92 A minority shareholder could in principle mount a derivation action against a director's breach of duty in non-adherence to the constitution, if conditions in the Companies Act are met. 93 These actions available to redress breaches of the company's constitution are however unsuitable for enforcement of stakeholder covenants. Shareholders are not the appropriate constituents to enforce stakeholder covenants or a breach of director's duty in nonadherence to such a covenant, as they may be disinterested or indeed conflicted from doing so. We argue in Section C that in tandem with developing a stakeholder conception in company law, adjustments would have to be made in the current scheme of things so that enforcement rights are distributed more widely where relevant, and shareholders' exclusive powers in certain respects would have to be adjusted. Hence, we envisage that stakeholders as a group should have standing to enforce the covenants against the company and directors. Section C will elaborate on this.
Contents of Stakeholder Covenants
We envisage that stakeholder covenants can contain principles, desired standards and practices on the part of the company, engagement frameworks with the stakeholder group, standards and conduct expected on the part of the stakeholder group, procedural provisions that guide dialogue and decision-making, information disclosure and transparency, and overall, mutual expectations and responsibilities.
The stakeholder covenant should however not be the appropriate location for specific contractual rights or obligations that are derived from stakeholders' commercial relationships, if any, with the company. Further, stakeholder covenants should not be used as a means to compel the divulgence of confidential or commercially sensitive information. For example, a stakeholder covenant with suppliers should not be the platform for suppliers to compare commercial terms and conditions.
In forging stakeholder covenants, companies and their relevant stakeholder groups can consult the vast body of soft law in standards and best practices so as to establish a desirable set of conduct standards that is meaningful for both parties. At a high level, the UN Global Compact provides a template for internationally optimal standards of conduct of business in relation to human rights, labour, the environment and anti-corruption. 94 In relation to human rights, the UN Guiding Principles 95 flesh out further that companies should respect human rights by instituting policy and operational commitment, including procedural mechanisms and systems to engage with identifying and verifying human rights abuses and to install remediation mechanisms to make redress to the relevant parties. For example, if a company enters into a stakeholder covenant with a local community representative group in the area that it is operating, such a covenant could contain standards of conduct consistent with the international corporate responsibility standards under the Global Compact and UN Guiding Principles. Such international standards provide a template to facilitate consensus in company-stakeholder negotiations. Further, interested stakeholder groups may also be able to hold companies to international standards on particular issues such as anti-corruption 96 or anti-tax-evasion, 97 giving such international soft law a 'harder' status through the mechanism of private legalisation through stakeholder covenants.
International guidelines and soft law specific to particular sectors may also be helpful for groups of stakeholders relevant to certain sectors. For example in activities where conservation interests are important such as in agriculture, fisheries, farming industries, stakeholders interested in conservation or the prevention of externalities could forge covenants with their respective companies based on industry-specific standards introduced such as by the OECD. 98 In the apparel industry where the key issues may concern unequal labour relations who have weak bargaining power or the use of child labour, stakeholders such as labour representation groups could draw from the Cleanclothes.org apparel industry code of conduct to hold companies to specific standards such as commitment to 94 maintaining decent working conditions and fair contractual terms, engagement with collective bargaining and refraining from using child labour. 99 Next, an important aspect in stakeholder covenants should relate to stakeholder engagement frameworks that enrol stakeholders' voice and feedback. In this area, a number of organisations have established frameworks for stakeholder engagement which can be studied and adopted. For example, Accountability.org has developed a standard for stakeholder engagement that requires companies to plan for engagement, prepare, implement and review such engagement. 100 Planning includes mapping the relevant stakeholders using clear criteria and indicators, determining the engagement level and boundaries of disclosure, drawing up a plan and process of engagement. Preparing to engage includes mobilising resources and building capacity to engage, and preparing for the risks of such engagement. Implementation involves inviting the relevant stakeholders through the processes for engagement, including briefing stakeholders and giving them a voice through various possible channels. Stakeholder input and feedback should then be analysed to feed into an action plan that should have identifiable outputs and clearly communicated to stakeholders. The action plan should be implemented and the company should then review the implementation, develop follow-up to the plan and regularly communicate the results to stakeholders. The Accountability framework is by far one of the most comprehensive templates. Other frameworks can be found in the ISO's stakeholder engagement standard, 101 which also provides (a) a clear process for circumstances of engagement such as the commencement of a new project, (d) stakeholder identification, (c) equal access to information, (d) timely consultation and (e) the due study of stakeholder feedback in corporate decision-making. For sector-specific initiatives, the Equator principles instituted by banks ensure that borrowers of project finance manage their environmental and social impact risks by adequate stakeholder engagement, 102 including setting up informed engagement and consultation processes with affected stakeholders and a grievance mechanism to address their complaints.
Next, we are of the view that stakeholder covenants can go several steps further than just enrolling stakeholder engagement and voice. Stakeholder covenants can also set out how stakeholders are to be empowered to be part of corporate decision-making processes. This can be efficient for companies whose operations are deeply embedded within stakeholder communities so that likely problems can be resolved with greater effectiveness and 99 At https://cleanclothes.org/resources/publications/clean-clothes-campaign-model-code-of-conduct.
amicability. For example, where a company is undertaking a major project that affects community, conservation and other interests, a structure can be set up for continuous engagement throughout the duration of the project, such as having stakeholder representatives as observers at risk committee meetings on the Board.
In longer-term and open-ended types of stakeholder relationships such as the employment relationship, there may be a case for stakeholder representation on the Board or in a relevant committee of the Board, such as in nomination, remuneration or risk committees, where long-term issues such as Board succession, executive pay and pay policy and the management of business risks could benefit from stakeholder representation and input. The German co-determination model is a reflection of such ethos, although it has been criticised in terms of supervisory Board inefficiencies and the representation of partisan interests. 103 This model can nevertheless provide learning experience in studying reform, and we can consider sharpening this model by more precisely enrolling employee representation in matters that they have a material stake in, such as in firm-wide remuneration policy or pensions policy, rather than set quotas in the supervisory board. In light of the BHS scandal, 104 it is also queried whether there may be a case for the ad hoc enrolment of stakeholders in decision-making on Boards where such decisions affect them significantly. The depletion of BHS' pension pot in favour of massive dividends out of thin profitability is an instance of legal but excessive transfers of wealth that adversely affected a wide range of stakeholders. Such could only be possible as the decision-makers for wealth allocation (the Board and shareholders) exclude the key stakeholders in this issue -the employees, pensioners and the Pensions Regulator.
Stakeholder covenants should also provide for information exchange mechanisms, which include relevant information disclosure inter se subject to the needs of confidentiality and commercial sensitivity. In terms of what stakeholders expect to be disclosed from companies, this is an area that is well-developed under the leadership of a number of voluntary organisations such as the Global Reporting Initiative and Accountability.org. The GRI reporting standards 105 have become a market leader, providing a standard template of non-financial reporting in seven areas of company operations that have responsibility implications, i.e. Economic, Labour, Human Capital, Environmental, Social and Product Responsibility. The GRI template provides for how non-financial reporting can be carried out with regard to policies, conduct, operations and impact. The GRI also provides sectorspecific reporting templates for the relevant social responsibility concerns. Further, we are also of the view that reciprocal disclosure obligations should be required of stakeholders vis a vis the company, such as stakeholders' declaration of any conflicts of interests. We believe that the mutual transparency is important so that stakeholder engagement is carried out in a way as objectively as possible in order to constructively feed into company decisionmaking. 106 .
Finally, we see stakeholder covenants as including mutual rights, responsibilities and accountability provisions, such as principles of integrity in communications, fair dealing, disclosure of conflicts of interest, due accountability, mutual feedback, complaints-handling and so on. They can also include Freeman's principles 107 of stakeholderism, such as rules regarding entry and exit 108 with respect to the relational paradigm with the company, and the distribution of the cost of engagement.
Legal Status of Stakeholders' Covenants
In terms of the legal stature of the stakeholder covenant, we propose to put it on the same footing as the company's constitution. This means that where stakeholder covenants are established, they should be treated as contractual documents binding the company and its group of stakeholders inter se. This is consistent with the stakeholder conception of the company where stakeholders should not be seen as inferior to shareholders, and indeed shareholders are only part of the total 'team' 109 of stakeholders who contribute to the company's wealth creation processes as a whole. A question may arise as to whether multiple constitutional obligations for the company will result in impossibility in giving effect to any constitutional document, as there may be conflicting obligations.
We do not see stakeholder covenants as posing particularly insurmountable and conflicting multiple obligations. Directors and indeed the company are accountable to multiple constituents all the time, including sectoral regulators, the stock exchange, different classes of shareholders. It is part and parcel of directors' responsibilities to chart a coherent course for companies, respecting all relevant obligations and acting in the best interests of the company as a whole. Further, a recent development in relation to premium-listed companies on the London Stock Exchange also raises the prospect of multiple forms of constitutional governance for companies consistent with what is proposed in this article. In premium-listed companies with controlling shareholders, such companies are mandated to enter into relationship agreements with their controlling shareholders to limit the latter's control and possible abuse of power in order to protect minority shareholders' interests. 110 It has been suggested 111 that the legal status of such agreements may be akin to a constitutional one, although the Listing Rules has designed different enforcement mechanisms for the relationship agreement. We consider it plausible that company constitutional law can be extended to protect a wider range of relational expectations and set out mutual responsibilities. Further, it is disproportionate to argue that challenges in managing multiple relational paradigms should be sufficient to prevent giving stakeholders a position in company law entirely. Such challenges can be managed by reforms in company law (discussed herein) and development in directors' management frameworks, both of which are possible.
We also note that the idea of stakeholder covenants is not entirely new as there are nascent signs of development in other jurisdictions that see this device as useful in securing companies' commitment to social responsibility obligations. SHIFT in particular reports that the Netherlands government is brokering discussions and engagement between companies and stakeholders to forge 'sectoral covenants' that contain common standards and principles for respecting business and human rights relevant to particular sectors. 112
C. Adjustments in Company Law
The operationalisation of a stakeholder conception in company law necessitates an adjustment in the balance of powers in company law. We argue that in principle, such adjustments have to be made in two areas: shareholders' enforcement rights and shareholders' exclusive powers over certain aspects of company decision-making. 113 Many of the enforcement rights in company law belong to shareholders, or liquidators at the company's demise. Shareholder enforcement rights include enforcement of the company's constitution against the company (section 33 of the Companies Act 2006), the right to take derivative actions (sections 260-263), right to petition against unfairly prejudicial treatment (section 994) and the enforcement of other shareholder rights such as rights relating to general meetings 114 and other rights such as pre-emption rights. 115 Although section 172 of the Companies Act requires directors to promote the long-term success of the company as a whole taking into account stakeholders' interests, it is clear that stakeholders do not have enforcement rights against directors if they are of the view that their interests are inadequately taken into account of. The duty remains actionable by the company, or by shareholders in derivative action. This is why a number of commentators are of the view that this director's duty does not deviate from shareholder primacy and would unlikely give effect to a stakeholder conception of company law. 116
Enforcement of Covenant
In giving effect to our proposed stakeholder conception in company law via the mechanism of stakeholder covenants, we propose that such covenants if established should be accompanied by private rights of enforcement. This includes a right for the relevant group of stakeholders to enforce the covenant directly against the company and enforcement against breaches of the directors' duty we discussed above. First, we propose that a provision similar to section 33 of the Companies Act 2006 be drafted to provide for the covenantal effect between stakeholders as a group and the company. Should such covenants like the company's constitution, also bind members inter se? 117 We think there is no reason to exclude that effect as stakeholders can agree to the standards of conduct and accountability inter se. For example, a company could have a stakeholder covenant with its group of long-term service suppliers which includes a number of different service providers. The covenant should set out the paradigm and frameworks for the relations between the company and stakeholder group as a whole, but such a covenant may also set out expectations and responsibility within the stakeholder group inter se, such as fair dealing. Company law should set out the scheme of covenant enforcement, akin to enforcement of the company's constitution by shareholders. Such an enforcement scheme, based on expressly agreed standards of conduct, expectations and responsibilities by clearly identified stakeholder groups, is less likely susceptible to critique that stakeholder litigation is openended, unpredictable and often frivolous or vexatious. 118 Further, company constitutional enforcement has little room to import of implied terms, thus narrowing down the scope of unpredictable claims or assertions in stakeholder litigation against the company. 119
Derivative Action against Directors?
Further, the director's duty to adhere to stakeholder covenants if established allows a company to sue an errant or deviant director who is responsible for bringing about the breach of the covenant. Such deviation may be regarded as not in the best interests of the company, and could be actionable as a matter of general fiduciary loyalty, or under an expanded amendment to s171(a) of the Companies Act which currently makes it a director's duty not to deviate from the company's constitution. One question that arises is whether the affected stakeholder group should be able to sue the director directly as well, such as under a derivative action where there may be similar circumstances such as those that give rise to the shareholder's derivative claim.
We think it not implausible to expand the shareholders' statutory derivative action to allow stakeholders to sue in a similar capacity where a breach of a stakeholder covenant has occurred. In principle, the primary cause of action for affected stakeholders is the enforcement of the stakeholder covenant against the company. However if covenantal enforcement is futile, such as where a company has become insolvent, stakeholders may bring a relevant action in director's breach of duty in order to obtain redress. 120 Thus, we think the statutory derivative action could be expanded to accommodate stakeholders' suits against errant directors where a breach of a stakeholder covenant can be established. This is an action we see as contained and proportionate in scope.
One question that may arise is that the above enforcement mechanisms do not address the situation where a group of stakeholders wish to claim redress against the company for failing to enter into a covenant with them. Legal redress may not be the appropriate realm to pursue this problem. Interested groups may look into other forms of engagement including media discussions to bring the matter to the company's attention. However it may be argued that there is a need to seek directors' accountability for their decisions to exclude particular groups, and there would be a lacuna for such accountability if there were no legal actions that can be mounted.
The general principle for directors' discretion to enter into covenants with certain stakeholder groups or otherwise is one that has to be exercised in the best interests of the company. We think that an exclusion of a relevant stakeholder group could in theory be questioned in relation to this directors' duty. The enforcement mechanism we propose will be discussed below in relation to a wider perspective on adjustments of shareholders' and Boards' powers in company law.
We turn now to a more fundamental implication of the stakeholder conception of company law, that is, whether existing frameworks for exclusive shareholder powers in company law can continue to be sustained. We argue that a stakeholder conception in company law compels us to revisit areas of exclusive shareholder powers and to consider how these may be more appropriately balanced.
Adjustment of Exclusive Shareholder Powers
At the moment shareholders enjoy key exclusive decision-making powers under the Companies Act 2006 such as in relation to the removal of directors, 121 capital structure decisions such as reduction of capital 122 or share buybacks, 123 ratification decisions involving directors' breach of duties, 124 approval for transactions with directors, 125 and their pay packages, 126 and whether or not to accept a takeover offeror's bid. 127 It may be argued that the framework of shareholder rights and powers is what makes companies in the UK attractive to investors both at home and abroad, and thus, there would be significant repercussions if company law shifted towards curtailing shareholder powers. 128 We argue however that our proposal is one of rebalancing powers so that some aspects of shareholders' exclusive powers may be shared in light of a stakeholder conception, and so there should not be an exaggerated impression of shareholder marginalisation. Further, as these proposals are meant to strengthen the company as a whole for the long term, shareholders should see such reform as having overall beneficial value, and should not rely on short-termist transfer of wealth from other shareholders or stakeholders as a means of return on investment.
We are of the view that under a stakeholder conception of company law, certain exclusive shareholder powers need to be adjusted to reflect the new matrix that is more inclusive and holistic. For example, we do not think that shareholders' exclusive decision-making power in appointing and removing directors should remain if the Board consists of directors fielded for stakeholder representation purposes, according to the relevant stakeholder covenant. If shareholders could decide on whether to appoint a candidate nominated by a stakeholder group under its covenant or to remove him/her, that has the potential to undermine the legal status and spirit of stakeholder covenants. This does not mean that shareholders lose the right to propose a removal altogether, and we will shortly address the implications of such rebalancing, which involve both the Board and stakeholder groups playing a more prominent role.
Another example: in terms of ratifying directors' breaches of duties, we are of the view that such breaches of duty should not merely be ratified by an ordinary resolution in shareholders' general meeting. There may be stakeholder implications for such breaches of duty, such as negative externalities. Again, we suggest an alternative framework below for ratification below that represents a more balanced calibration of powers in the company.
In terms of shareholders' exclusive powers in capital, pay and takeover decisions, we are of the view that adjustments need to be made. In capital structuring decisions, existing shareholders stand most to gain in a reduction of capital or buyback of shares, but there are, as pointed out in Section A, implications for the long-term investment of the company and the company's ability to withstand cash flow stresses. Hence, shareholders are not the optimal group in fact to decide as they cannot be objective in such decisions. In executive pay decisions, although shareholders have shown some interest in restraining rewards for failures, 129 they are not consistently active in scrutiny, 130 and have been complicit in awarding increasingly eye-watering amounts of executive pay as long as their returns on capital objectives are met. 131 Shareholders do not scrutinise executive pay in terms of whether transfers of wealth to executives is proportionate or in the interests of the company as a whole. The concerns of pay disparity and transfers of wealth are not taken care of in shareholder scrutiny. Finally in takeover situations, shareholders are often tempted to sell out at an attractive premium, 132 and it is only in rare cases that they are persuaded to hold on for the long-term interests of the company. 133 Takeover decisions often affect stakeholders acutely, such as the fate of employees, suppliers and the local community in which the company operates, but they have no voice in the matter at all, a bizarre imbalance that may not be justified when the UK position is compared to other jurisdictions. 134 In all of the above situations, we offer alternatives that are consistent with our proposed framework for recalibration of powers in the company.
We acknowledge that in all of the above cases, exclusive shareholder power in decisionmaking may be seen as a 'check and balance' against managerial power. However, exclusive shareholder power also brings about skewed consequences and marginalisation of legitimate voices and concerns, such as the selling out of the long-term prospects of nationally significant enterprises (such as the Cadbury takeover case). 135 Nevertheless, making all the above decisions subject to a consensus-based framework for both shareholders and stakeholders may be inefficient, as partisan interests that cannot easily be reconciled results in deadlocks in company decision-making. 136 Furthermore, introducing such consensus-based frameworks marginalises directors, whose professional judgment and decision-making powers should be more constructively utilised subject to appropriate constraints for the agency-based concerns.
Hence, in this recalibration of the power matrix of the company, it is not just about adjustment of shareholder powers, but about how power is distributed and exercised in ways that are both efficient and holistic. In so doing, we must not forget the Board, and we argue that there is a need to consider enhancing Board responsibilities and powers to mediate the new inclusive stakeholder framework, but also to act as an efficient decisionmaker supported by robust accountability and enforcement mechanisms. 137
Implications for Power Matrix in Company Law as a Whole (a) Enhanced Board Leadership Supported by Increased Accountability
First, we see it as inevitable that some of the decisions exclusively reserved to shareholders discussed above would need leadership from the Board in a pluralistic relational paradigm including stakeholders. This means that the Board would become the primary organ to make decisions in many matters, but we advocate an expansion to the Board's duty to consult and to be accountable in order to provide balance to enhanced powers.
For example, in replacing shareholders' powers to exclusively appoint or remove Board members, there is a case for arguing that both shareholders and stakeholders should have rights of nomination. Stakeholders' rights of nomination should be set out within the terms of the relevant stakeholder covenant.
As these rights become dispersed among different groups, the need for mediation arises in the needs of efficiency. We argue that the approval of Board members should be vested in the nomination committee of the Board, which must provide a reasoned statement of satisfaction that the appointed candidate's profile would serve the best interests of the company.
Shareholders should also not exercise exclusive powers to remove directors 138 or this may undermine the appointment of stakeholder-nominated directors and the stature of stakeholder covenants. We envisage that both shareholders or stakeholders have the right to propose removal, but that the nomination committee should make a final reasoned decision based on the best interests of the company as a whole. The nomination committee should consult shareholders and stakeholders extensively and provide a reasoned explanation to all. The implication from the above examples is that the adjustment of certain shareholder exclusive powers may concomitantly enhance the decision-making power of the Board. This is because in the alternative, enrolling consensus-based decision making among all stakeholder groups including shareholders may result in cumbersome and deadlocked processes. However the Board's role should be accompanied by clear procedural provisions for transparency and accountability.
Another example is in the adjustment of exclusive shareholder power in capital structuring or executive pay. At a very high level, many of these matters relate to preferences in terms of transfer of wealth/benefits. Hence, we propose that although shareholders or stakeholders have the right to move such proposals, they should be considered and consolidated by the Board acting a mediating mechanism and decision-maker whose accountability must be robust (a point we will turn to shortly).
For example, company law could mandate that all Boards maintain an Ethics committee comprising of a group of independent directors, who would be responsible for scrutinising the objectives for and implications of any transfer of wealth decisions. The Ethics committee could be responsible for consulting shareholders and stakeholders thoroughly and for producing a reasoned recommendation to the Board on the appropriate course of action. The duty to consult is well-established to be procedural and does not rob the discretion of the committee 139 from making a recommendation to the Board after due consideration of all representations. The committee can be made responsible for information analysis to all stakeholder groups, discussing the long-term implications of any transfers of wealth or benefits, and the bases for such transfers, whether in terms of efficiency, public interest, common good or distributive justice.
Although we accept that as a matter of efficiency, the Board may be the final location to make certain decisions, we do not merely support director primacy 140 as the organ that substitutes and centralises decision-making on behalf of all 'capital' providers.
Our model recognises that different factions of agency can persist so the goals of holistic inclusion must be countervailed by restraint on all sides. We see shareholders and stakeholders 'restrained' by having their 'rights' mediated by Board consideration, instead of the previous regime where majority voting by shareholders would carry the day. On the part of the Board, we see 'restraint' as being effected by greater requirements in the duty to consult, reasoned accountability and ex post enforcement (to be discussed shortly). Board decisions are further underpinned by regular monitoring and accountability through the channels of stakeholder covenants and the reservation of inclusive procedures for decisionmaking that we will discuss shortly. Hence, our model is one where professional managerial capacity is expected and also empowered, but also where the relational paradigms in a company reflect more accurately, a diverse and more complex eco-system involving stakeholders, comprising of an overall system of checks and balances, 141 a system that is more sophisticated and less simplistic than under the existing scheme of things, but nonetheless adequately matches the complexity of a company's social profile and footprint. Hence, we envisage an effective and empowered Board underpinned by input monitoring and by legal redress as we shall discuss shortly.
(b) Legal Reforms for Effective Directors on an Enhanced Board
Board reforms are essential to ensure that Boards are effective to undertake the enhanced powers under our proposed adjustments to the power matrix in company law. Such Board reforms would need to be supported by reforms in company law.
Reform of s172, UK Companies Act 2006 and Legalisation of Board Responsibilities
Directors' conduct is currently governed by standards of loyalty, good faith, care and skill. We are of the view that these conduct standards remain relevant in order to constrain the exercise of powers within appropriate proscriptions and care. We support the duty to adhere to the company's constitution and have advocated the extension to adherence to stakeholder covenants generally. We think the current section 172 of the UK Companies Act 2006 142 should be replaced, as such directors' duty is singularly focused on shareholder primacy and fails to capture the modern complexities of Board responsibilities. Directors should be subject to a duty to engage in decision-making as a form of stewardship in their exercise of professional judgment towards the long-term good of the company as a whole, a notion endorsed by eminent commentators many years ago. 143 Company law should set out principles of Board responsibility, similar to that adopted in the UK Corporate Governance Code which applies to premium-listed companies on the London Stock Exchange. These responsibilities deal with strategic leadership on the Board, critical discussion, appropriate risk appetite and management. 144 We think appropriate stakeholder management should be added to the list. Board responsibilities should also include articulating the roles of committees of the Board, such as nomination, remuneration, risk, ethics or audit committees. The legalisation of Board responsibilities is not an entirely novel approach. Indeed in the financial sector, Board responsibilities have been legalised. In the aftermath of the global financial crisis, the failure of bank Boards to appreciate certain risktaking and the observed disengagement or ineptitude on bank Boards 145 have led policymakers to prescribe certain Board responsibilities as a matter of regulation, 146 such as attention to strategic matters, adequate risk management and internal control, and comprehensive information reporting within the company. Of course the legalisation of board responsibilities in the financial sector is actionable by the relevant financial regulator, and is not a company law development as such. However, such developments can open the way for further thinking about how regulatory governance that reaches into the organisation can interface with the governance frameworks in company law.
A concomitant director's duty to adhere to the articulated Board or committee charter of responsibilities 147 should also be introduced. We believe this to be necessary as directors' omission to consider or take action is not adequately covered in the directors' duties regime such as in the scope of the duty of 'care and skill'. For example, during the UK banking crisis of 2007-9, Northern Rock's Board allowed executive management to operate a highly risky model of wholesale funding, and it was revealed that the Board of the Royal Bank of Scotland hastily approved of the acquisition of ABN-AMRO which proved to be fatal to the bank's fortunes. 148 Directors on both Boards have not been subject to any enforcement for failures of duties largely because these directors would unlikely be regarded as having fallen short of due care and skill, or not having acted in the best interests of the company. As commented, 149 the directors mentioned above would likely have been regarded as pursuing a business strategy in good faith, and indeed upon the advice of professionally appointed experts, therefore not falling short of the requirements of sections 172 or 174 of the Companies Act 2006.
However, these directors clearly did not address their minds to risk management issues and failed to appreciate the wider sectoral risk implications of their institutions' excessive risktaking. 150 Hence, regulatory reforms in the financial sector have now introduced Board responsibility for risk management, 151 as well as individual senior executive responsibility, 152 so that the failure of such responsibility may be made accountable through personal liability. 153 This regulatory regime compensates for the lacuna in the general directors' duties regime in company law but introduces duplication for directors' responsibilities and some uneasy interfaces. 154 There is a lesson to be learnt here with regard to whether directors' duties in company law should be reformed to include responsibility-oriented obligations, and not just conduct-oriented obligations. Examples of responsibility-oriented obligations can be derived from the Board responsibilities statements already developed in the UK Corporate Governance Code, 155 and some measure of inspiration can also be derived where relevant from the maps of responsibility for senior executives in banks and financial institutions drawn up by the relevant financial regulators. 156 
Qualities and Suitability of Directors
Further, we believe that directors should be more robustly vetted to have certain qualities appropriate for the Board position to be assumed. Directors need to be both competent and independent, and adequately trained in the specific matters in relation to the business. Although we do not think that directorial qualifications can be prescribed as the needs of different businesses vary, all directors, whether shareholder, stakeholder-nominated or independent must satisfy the nomination committee of the Board of the suitability of their profile. 157 Mayer also highlights the importance of independence being a predominant quality on the Board 158 as strengthening directorial independence and quality of leadership is essential to ensuring a long-term focus for the company away from the perverse motivations stoked by shareholder primacy. The nomination committee should articulate and perhaps have a map of responsibilities for the different directorial positions on the Board, and have responsibility for ensuring that directors are suitable for their roles on the Board or relevant committee of the Board and professionally competent for those roles. We support the rejuvenation of directorial decision-making as expert professional judgments which are as objectively optimal as possible. 159 Further, it may also be suggested that diversity policies of recruitment to the Board that further the Board's optimality in competence and objectivity should be encouraged. 160 
Board Composition
The suitability of directors should also be viewed as a holistic issue of Board composition, ensuring that the Board contains a balanced and adequate slate of skills and perspectives to act in the best interests of the company as a whole. The nomination committee plays a key role in ensuring optimal board composition. The nomination committee should comprise of independent directors who are qualified and dedicated to selecting an optimal Board composition and reviewing this regularly. Further, the nomination committee should make recommendations in terms of appointments to the various committees of the Board tasked to look after specific issues, such as remuneration, audit and risk. Further, as suggested earlier, we advocate that there should be a mandatory ethics and compliance committee which could look into issues of legal risk and responsibility, social and ethical responsibility and relations with stakeholders.
The enhancement of Board powers may be regarded as inadequately balanced if only framed by clearer responsibilities and expectations suggested above. We propose this new framework should be further supported in three ways. One is that directors should not be entrenched, and should have defined terms of tenure with limited renewal possibilities. Second, company law should provide for certain circumstances of inclusive decision-making where appropriate so that centralisation upon the Board is not excessive. The third is the design of appropriate enforcement mechanisms against directors.
(c) Tenure of Directors
We do not at this stage suggest prescriptive terms of tenure for directors, but we do not think short terms like a year or two especially in publicly listed companies are conducive to long-term thinking. Indeed a slate of three-to-five years perhaps extendable to eight years may strike the balance between incentivising directors to behave in a long-termist manner while not encouraging complacency that comes with entrenchment. This is underpinned by the right of shareholders and stakeholders to propose removal, as discussed above. In smaller private companies we see the possibility of longer terms of tenure as directors may also be controlling/founding shareholders and have a great interest in the long-term success of the company. We do not think there should be a compulsion to replace all such directors, as indeed they may be dedicated and constructive, 161 but controlling director/shareholders may need to be checked by independent elements on the Board and the company's stakeholders via covenants.
(d) Directors' Duty to act in Public or Overall Interest?
It may be queried, since directors are to be in a position of enhanced powers, whether they should be subject to a duty to act for the 'overall good' or 'public interest' of the company? We do not advocate the institution of such a duty. Company law already requires directors to act in the company's interest, i.e to consider the company as a whole. Although the current section 172 of the Companies Act draws equivalence between shareholders' as a body and the company as a whole, antecedent case law in the UK 162 arguably adopts a wider understanding of 'company as a whole'. As we propose the repeal of section 172, the default position reverts to section 170 of the Companies Act which states quite clearly that directors' duties are owed to the company.
We also do not think instituting a directors' duty in the public interest is appropriate as the company's interest is not necessarily public interest, just as the company may not be expected to provide public goods. We refer to the example of the Irish institution of public interest directors after the extraordinary state bailout of certain banks. Even then, the UK did not adopt this approach as this could mean that state owners of corporations are legally permitted to manipulate the corporate objective through appointment of 'public interest directors'. The Irish approach is according to commentators still replete with legal anomalies and possible pitfalls. 163 
(e) Proposal for Company-wide Consensual Decision-making in Specific Instances
We think there are circumstances where an inclusive decision-making procedure involving all stakeholder groups may be warranted. For example, in exercising the power to ratify directors' breaches of duties, we are of the view that a more inclusive procedure for ratifying such irregularity must be convened. There may be stakeholder implications for such breaches of duty, such as negative externalities to different extents for different stakeholders. This suggestion may seem rather cumbersome but the apparent increased inconvenience of more inclusive procedures may be outweighed by reasons of appropriate justice for those made to bear the company's externalised cost. Hence, we are of the view that ratification proposals must be approved by the majority of all stakeholder groups. Such procedural demands could also compel directors to be more cautious in their decisionmaking and discharge of their duties, bringing in an impact of a virtuous circle.
Another situation we believe appropriate for inclusive decision-making is in business restructuring of the company. These episodes are not frequent by nature and often involve key turning points in the company's business and structure. We believe that inclusive procedures should be designed to enrol stakeholder voice and even decision-making in these circumstances, as these episodes often fundamentally affect stakeholder relations with the company. Further, they do not occur so frequently as to justify arguments in relation to being cumbersome.
However, it could be argued that (a) stakeholder covenants, including shareholders' constitution with the company can be drafted to apportion decision-making powers within the company, therefore undermining Board responsibilities, and (b) inclusive decisionmaking procedures cannot be made mandatory as there is no mandatory obligation to identify stakeholders.
We think reforms in company law are necessary to address (a) and (b). In adjusting the power matrix in the company, we are necessarily introducing a new binary, not one between the Board and the general meeting, but one between stakeholder-centric issues and 'whole-company' issues. By streamlining all stakeholder relations with the company (including shareholders' relations) to be covenant-based, it is important that stakeholder covenants only relate to matters that do not have implications for other stakeholder groups, or else such covenants can be used as arenas for competing interests to grab decision-making power over issues that may affect wider groups of stakeholders. In other words, shareholder covenants should not be used to reintroduce preserves of exclusive power where inappropriate. We see a need for company law to provide that stakeholder covenants cannot include certain matters, such as capital decisions, executive pay, ratification of directors' breaches of duty, related party transactions, takeover offers, management-type decisions and the appointment of external gatekeepers such as the external auditor.
We acknowledge that where (b) is concerned, inclusive decision-making procedures can only include already identified stakeholder groups by companies, i.e. those in covenantal relationships as those are regarded as integral and long-termist enough by the company to be accorded relational status. This brings us back to how excluded stakeholders may challenge their exclusion, and reforms to enforcement against directors.
(f) Reform Proposal for Enforcement against Directors
The reforms suggested in this article contain shareholder and stakeholder enforcement against companies within the framework of their respective covenants but our proposals also concomitantly enhance Board responsibility and power over 'whole company' issues. How is directorial discretion in the latter to be made accountable?
We believe that shareholder and stakeholder groups are both interested in calling directors to account for breaches of duty although their interests do not always coincide. Hence, we are of the view that although the company remains the primary person to sue in enforcing directors' duties, the derivative action should be constituted as a form of enforcement that allows shareholders or stakeholders to sue in respect of breaches of directors' duty if there are circumstances that prevent the company from suing. Thus, consistent with our proposal above in adjustment of shareholders' exclusive powers, we consider the right to take a derivative action to be one that needs to be reformed to conform to the stakeholder conception of company law. This is necessary as shareholders should not be relied upon for enforcement in all relevant cases.
Enforcement of Directors' Duties-The Public Interest Dimension
We recognise that private enforcement by shareholders extended to covenantal stakeholders above may not address issues such as grievances of excluded stakeholder groups. We think it is plausible to introduce a form of 'public interest litigation' that can primarily be actionable by excluded groups which would like to challenge their exclusion. This action can be framed to be subject to the same barriers as currently established for derivative actions 164 in order to weed out frivolous and vexatious litigation without real merit.
If a company is a publicly traded company, we believe that the securities regulator would have a role to play in standard-setting as well as enforcement aspects relating to a stakeholder conception in corporate governance. Securities regulators increasingly see the relevance of corporate governance to listing standards, 165 and are in a position to further refine the standards for a stakeholder conception in publicly listed companies and to enforce them. We will not pursue this tangent in detail in this article as we focus on company law across the board. However we see the potential of securities regulator led enforcement where companies have excluded certain stakeholders or are in breach of corporate governance standards. Where shareholders and stakeholders may have less clout or bargaining power, the regulator's intervention, where appropriate, could be highly constructive.
It is queried whether shareholders or stakeholders should be able to take actions to challenge a company's entering into a stakeholder covenant. We do not think such actions are impossible or ought to be excluded, although such actions may appear to be contests between different factions of stakeholders and can be damaging and disruptive for the company. However we are of the view that the procedural barriers discussed above as found in section 263(3) of the Companies Act 2006 ought to be able to weed out unmeritorious allegations. For example, an application of section 263(3) criteria would require that claimants prove that a hypothetical reasonable director would think it in the best interests of the company to pursue the claim, or that the claim is pursued in good faith, 166 a burden for the claimant to discharge. 167 In sum, we believe that an expansion of directors' duties towards responsibilities-oriented content, and the introduction of expanded enforcement avenues available to all stakeholders and those who challenge their exclusion, would provide a robust regime for legal redress against directors who enjoy a wider berth of power under our proposals. This would bring in a new system of corporate governance. Of course the sum of our reforms requires some heavy lifting and new interpretive jurisprudence from courts, although we have pointed out how existing legal and regulatory frameworks provide lessons for analogous interpretation.
D. Conclusion
Many debates in company law revolve around the theoretical and normative bases for shareholder primacy and stakeholderism and essentially, the contest between the two. This essay is in support of a stakeholder conception of company law but argues that we need to courageously imagine its operationalisation so that the 'current scheme of things' does not operate as a per se barrier to reform. In light of the perversities and negative externalities that have entailed from corporate conduct that is only on the basis of narrowly-framed shareholder primacy, we argue that it is time for reform, and that a blueprint for such can be set out. The blueprint proposed in this essay requires adjustment of the power matrix in company law but envisages professionally competent and dedicated managers supported by more complex channels of consultation, monitoring and enforcement. It is intended to support the company as the modern engine of wealth creation, as both an efficient economic organisation and a legitimate societal institution.
